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STATEMENT OF THE CASE.

Appellant's statement of the facts is essentially-

correct. The agents searched the bar room in ques-

tion under a prohibition search warrant, and having

found illicit liquors upon which no tax had been paid,

seized the said liquor and the personal property found

therewith. The bartender was charged criminally under



the prohibition laws and defaulted. There is no con-

flict concerning the facts, and both the appellant (the

intervening claimant) and the appellee asked the court

to take the case from the jury. The trial court found

that the libelled articles were forfeited, and ordered

them condemned and sold.

THE ASSIGNMENTS OF EEROR.

The Appellant made four specifications of error:

No. I. The Court erred (i) in holding that there

was no conflict between Section 1185, Title 26, and

Sections 34 and 39, Title 2y, U. S. C. ; and (2) in

condemning the property, ''for that the property de-

scribed is not subject to forfeiture or condemnation

either under the said section (1185) of the Internal

Revenue laws or the sections (34 and 39) of the

National Prohibition Act referred to, or any other law

or laws of the United States of America." (R. p. 47.)

It will b^ noted that two alleged errors are in-

cluded in the specifications, but that the first one is

destroyed by the reasons given for the second; for

since, according to appellant, the seizure and forfeiture

was not authorized under either of the statutes named,

the court was clearly not in error in holding that there

was no conflict between those statutes for the purposes

of this action.

No. 2. The Court erred in condemning the prop-

erty, for appellee by instituting a criminal action



against the bartender under the prohibition act, "elect-

ed unconditionally to proceed under the National Pro-

hibition Act, and not under any Internal Revenue

statute, particularly not under Section 1185, Title 26,

U. S. Codes." (R. pp. 47-49.)

No. 3. The judgment is contrary to law, for the

property is not subject to forfeiteure under Section

1 185, of Title 26, U. S. C, or under the prohibition

act, or under any other law. (R. p. 49.)

This specification is the same as the material part

of specification No. i.

No. 4. The judgment is contrary to law, for the

property is not described in the search warrant. (R.

p. 49.)

Apparently the contention under this specification

is that since the property was not mentioned in the

search warrant under which the search began, the

seizure was unlawful.

APPELLANT'S RECITAL OF QUESTIONS INVOLVED.

In his brief (pp. 11-13) appellant sets forth the

following as the questions involved:

(a) Where arrest and criminal prosecution are

under the prohibition laws, may a civil libel action be

instituted under the internal revenue laws against prop-

erty sehed under a prohibition zvarrantf

Clearly this question is not involved, for appellant

makes it clear (Specification No. 4) that the property
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was not mentioned in, nor seized under the warrant;

and there is no specification by which such question

was saved. However, if we simply disregard the mat-

ter itaHcized above, the question becomes that of elec-

tion, as saved by Specification No. 2.

(b) Same as (a) with the additional circum-

stance that claim is made by a third, allegedly innocent

party. The question as so amended is based upon no

specification of error, but (ignoring the addition)

again raises the question of an election of remedies.

(c) May a prohibition agent as incident to a

search under a prohibition warrant, seize property not

described in the warrant, upon finding a violation of

the prohibition act?

This is apparently based upon Specification No. 4.

(d) When the criminal prosecution is under the

prohibition law, may the property seized be confiscated

under the internal revenue laws?

This is the same question of election as (a) and

(b) under specification No. 2.

(e) Does the institution of a criminal action

against one under the prohibition act constitute an

election of remedies, or may the government ''proceed

against tJie offender both under the National Prohibi-

tion Act and under the provisions of Section 1185,

Title 26, U. S. C. A." (Italics ours.)

Of course it is apparent that this question is not in

point, for (i) Section 1185 provides for no proceeding



against the offender, but merely a proceeding in rem

against the property; (2) the offender is not concerned

in this matter at all, since he has not appeared and the

only person apparently affected is the claimant appel-

lant.

It may be, however, that appellant means to repeat

the question of election already raised by his questions

(a), (b) and (d) under Specification No. 2.

(f) Upon arrest and prosecution under the pro-

hibition act, is anything other than the intoxicating

liquor and its containers subject to seizure?

This is not before the court, for no appropriate

specification was made; furthermore, there was no

attempt to seize or libel the property under the prohi-

bition act and the question is not in point unless intend-

ed to raise again the question of election already

raised by questions (a), (b), (d) and (e) under Speci-

fication No. 2.

THE ISSUES.

The issues are thus narrowed down to three ques-

tions under the specifications:

I. Does Section 1185, Title 26, U. S. C. author-

ize the condemnation of personal property found in

the same place with intoxicating liquors which are kept

for sale or removal in fraud of the internal revenue

law^s? Specifications Nos. i and 3.



2. Does the institution of a criminal proceeding

against the bartender under the prohibition title, con-

stitute such an election as to bar a civil action in rem

against the said personal property under the internal

revenue title? Specification No. 2.

3. Was the seizure (not the search) unlawful be-

cause not directed by the search warrant? Specifica-

tion No. 4.

This last issue has been abandoned by appellant,

for he does not refer to it in his brief, but limits his

argument to the first question (Brief, pages 13 b to

21, inclusive), and to the second question (Brief, pages

21 to 28 inclusive). However, it may be well to call

attention briefly to the fact that the seizure was prop-

erly made by a prohibition agent under (i) Section

1 185, Title 26, U. S. C, providing for seizure by such

collector or deputy as the Commissioner of Internal

Revenue might authorize; (2) the Reorganization Act

of 1927, Section 281c, Title 5, U. S. C, which con-

ferred upon the Secretary of the Treasury the duties

in that respect formerly imposed upon the Commis-

sioner of Internal Revenue, and authorized the Secre-

tary to transfer these powers to the Bureau of Prohi-

bition; (3) Treasury Decision No. i, approved April

I, 1927 (Regulations 2, Bureau of Prohibition, page

235, section (2) (e) expressly delegating these powers

upon the Commissioner of Prohibition and "upon the

officers and employees of the Bureau of Prohibition,



including agents," etc., United States v. Dibella (C. C.

A. 2) 28 F. (2d) 805.

It. may be well also to call attention to the fact

that even if the seizure had been unlawful and un-

authorized, it may 'be adopted by the government if the

property is subject to forfeiture. Dodge v. United

States, 272 U. S. 530; United States v. One Ford Coupe,

272 U. S. 321 ; United States v. One Ice Box, 37 F.

(2d) 120; United States v. Various Items of Personal

Property (C. C. A. 2) 40 F. (2d) 422,

As a matter of fact it was indicated by the Su-

preme Court in Taylor v. United States, 44 U. S. 221,

3 How. 197, II L. Ed. 559, cited by Circuit Judge

Rudkin in this Court's decision in United States v.

One Studebaker Sedan, (C. C. A. 9) 4 F. (2d) 534,

that the manner of the seizure is entirely immaterial

if the government adopts it by instituting proceedings

for forfeiture.

THE STATUTE.

The statute in question reads as follows:

Sec. 1 185. Same; seizure. All goods, wares,

merchandise, articles or objects, on which taxes

are imposed, which shall be found in the posses-

sion, or custody, or within the control of any per-

son, for the purpose of being sold or removed by
him in fraud of the internal revenue laws, or with
design to avoid payment of said taxes, may be
seized by the collector or deputy collector of the

proper district, or by such other collector or dep-
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uty collector as may be specially authorized by the

Commissioner of Internal Revenue for that pur-

pose, and shall be forfeited to the United States.

And all ran' materials found in the possession of

any person intending to manufacture the same
into articles of a kind subject to tax for the pur-

pose of fraudulently selling such manufactured
articles, or with design to evade the payment of

said tax; and all tools, implements, instruments,

and personal property whatsoever, in the place or

building, or within any yard or inclosure v\^here

such articles or raw inatcrials are found, may also

'be seized by any collector or deputy collector, as

aforesaid and shall be forfeited as aforesaid. The
proceedings to enforce such forfeitures shall be in

the nature of a proceeding in rem in the district

court of the United States for the district where
such seizure is made. (R. S. Sec. 3453.) (Italics

ours.)

ARGUMENT.

The Statute Needs No Interpretation.

The first sentence provides for the forfeiture of

tax-unpaid articles. The first part of the second sen-

tence provides for the forfeiture of razv materials in-

tended for manufacture into tax-unpaid articles. The

second part of the second sentence provides for the

forfeiture of personal property found "where such

articles or razv jiiaterials are found."

It should be readily apparent from this language

that the Congressional intent was to forfeit all personal

property found in the same place with tax-unpaid "ar-
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tides," or in the same place with "raw materials" in-

tended for manufacture into tax-unpaid "articles."

As the Supreme Court said in Russell Co. v.

United States, 261 U. S. 514, at 519:

"Rules of statutory construction are to be in-

voked as aids to the ascertainment of the meaning
or application of words otherwise obscure or

doubtful. They have no place, as this Court has

many times held, except in the domain of ambigu-
ity. Hamilton v. Rathbone, 175 U. S. 414, 421;
United States v. Barnes, 222 U. S. 513, 518-519.

They may not be used to create but only to remove
doubt."

Clearly Congress provided for the forfeiture of

three classes of personal property: tax-unpaid "arti-

cles"; "raw materials" intended for manufacture into

tax-unpaid articles; and all personal property found in

the same place with such tax-unpaid "articles" or "raw

materials."

The intent is so clear from the language employed,

that up to this year, with the exception of three cases

decided in 1868, 1871 and 1879, i^s meaning has appar-

ently not been questioned in reported cases since 1866,

when the statute reached its present form. Those

three cases are Quantity of Distilled Spirits, 20 Fed.

Cas. 107, No. 11,494; United States v. Quantity of

Tobacco, 27 Fed. Cas. 639, No. 16,105; and United

States V. Sixteen Barrels of Distilled Spirits, 27 Fed.

Cas. 1098, No. 16,300. In all three cases the apparent



meaning of the .provision was followed, although in the

last cited case it was said (p. 1099)

:

"The construction is perhaps o'bscured by a

change in punctuation made in the re-enactment

of the law in the Revised Statutes, but it is evi-

dent that there was no change of meaning intend-

ed. In the original statute there is no full stop

after the words 'shall be forfeited to the United

States,' as there is in this section of the Revised

Statutes. 13 Stat. 240."

The History of the Statute.

The original 1864 act related to customs as well

as to internal revenue taxes, and apparently limited the

forfeiture to "tools, implements, instruments and per-

sonal property * "i" * intended to be used * * * in the

fraudulent manufacture of such raw materials." United

States V. One Ice Box, 37 F. (2d) 120 at 123. In

1866 it was amended to eliminate the reference to the

customs provisions, and to strike the reference to the

intended use of the "tools, implements, instruments

and personal property" and apparently to forfeit all

personal property found regardless of use.

Reference to the statutes at large will show that

the section originally consisted of one sentence, with a

semi-colon after the words "forfeited to the United

States," and a comma before the words "and all tools,

implements, instruments and personal property" (Sec-

tion 48, Act of June 30, 1864, 13 Stat. 240) ; that upon
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its amendment in 1866 (14 Stat, iii), which struck

out the old reference to customs duties, Hmited its

appHcation to internal revenue, and eliminated the ref-

erence to the use of the tools and other personal prop-

erty, no change in punctuation was made; and that

upon the compilation of the Revised Statutes the semi-

colon was changed to a period, and the comma to a

semi-colon, as they appear today.

There is nothing to indicate that the changes in

punctuation were anything but fortuitous. By the Act

of June 2y, 1866, 14 vStat. 74, Congress authorized the

appointment of three commissioners "to revise, sim-

plify, arrange, and consolidate all statutes of the

United States" (Section i); to bring together related

statutes "making such alterations as may be necessary

to '•' * * amend the imperfections of the original text"

(Section 2); and upon the completion of their work

of revision and compilation, to "suggest to Congress

such '^ ''' * imperfections as may appear in the original

text, with the mode in which they have * * * amended

the same;" (Section 3).

We have been unable to find any indication that

the changes in punctuation were reported or recom-

mended to Congress by the commissioners, or that the

change was intentionally approved by it. It would

seem that there was never any Congressional intent to

change the punctuation, and that the original punctu-

ation of 14 Stat, ill is still strictly correct, unless the
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fortuitous change has become effective through long

usage. In any event, it is clear that no intentional

alteration of the meaning of the statute can be gleaned

from the change in punctuation.

The conclusion is inescapable that regardless of the

substitution of a comma for a semi-colon, and of a

semi-colon for a period the statute provides for the

forfeiture of three classes of personal property: tax-

unpaid "articles," "raw materials" intended for manu-

facture into tax-unpaid articles, and all personal prop-

erty found with such "articles" or "raw materials."

The intent is clear from the words, and the absence is

equally clear of any countervailing intent upon the

change of punctuation.

It would thus appear that there is in reality no

ambiguity and no room for interpretation, and that

appellant is invoking the rules of statutory interpre-

tation to do exactly what the Supreme Court con-

demned in the Russell case, supra, namely, to create

and not to remove doubt.

If there had been any real question of the statute's

meaning, the reported decisions would not have been

practically silent on the subject from 1879 ^^^^^i^ I930,

for some one would have contested the forfeitures.

There is no reason to believe that the enforcement of

the provision was entirely abandoned after the three

favorable decisions made in 1868, 1871 and 1879, ^^

noted above, and that the section remained a dead
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letter until 1930. The reasonable inference is that for

about fifty years no one thought of contesting the mat-

ter after those three definite decisions.

The Forfeiture Is Authorized by the Statute.

But supposing there were ground for construc-

tion of this statute, the only reasonable construction is

in favor of the forfeiture. It is so held in all the re-

ported decisions, with the sole exception of In re Hur-

ley, ly V. (2d) 397 (D. C, N. Y., 1930), upon which

appellant relies.

The next case after the three early decisions ap-

pears to be Standard Carpet Co, v. Bowers, 284 Fed.

284, in which it was held that this section authorized

the forfeiture of a stock of rugs and other floor cov-

erings used to conceal a business in tax-unpaid liquors.

The last two reported decisions on the subject are

United States v. One Ice Box, et al., 37 F. (2d) 120,

decided on January 8, 1930, upholding the forfeiture,

and In re Hurley, 37 F. (2d) 397, decided on January

II, 1930, which is the only case contra.

In the v«/ell-reasoned decision in the Ice Box case,

supra, District Judge Woodward said (p. 122) :

"(4) An analysis of the section discloses its

comprehensiveness. It provides for the seizure

and forfeiture under the conditions there stated

of (i) the contraband goods; (2) all raw mate-
rials intended to be manufactured into contraband
goods with intent to sell them in fraud of the rev-
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enue laws; and (3) 'all tools, implements, instru-

ments, and personal property whatsoever, in the

place or building, or within any yard or enclosure

where such articles or raw materials are found.'

Naturally and grammatically the words 'articles'

and 'raw materials,' respectively, as used in the

third classification, refer to the contraband arti-

cles and contraband raw materials referred to in

the first and second classifications. The plain

and natural meaning of the language used is that

all personal property in the same place where the

contraband articles are found is the subject of

forfeiture.

This construction accords not only with the

plain and obvious meaning of the language used,

but is also in harmony with the theory underlying

the legislation by Congress on the subject of in-

ternal revenue, with the legislative history of the

particular section under consideration and with

the decisions of the Supreme Court construing an
analogous statute."

Judge Woodward then referred to the omission in

the 1866 amendment of the limitation as to use of the

forfeitable personal property and said (p. 123)

:

"Where the legislative body, in amending an

act, omits certain limitations expressed in the orig-

inal act in simple language, plain in its meaning,

the presumption of law is that the limitation no

longer exists, at least in the absence of other ex-

press words showing that it was intended to con-

tinue. Neither ambiguous nor uncertain language

will prevail against such an express omission."

United States ex rel. Brion v. Prentis (D. C. 111.)

182 F. 894, 897; affirmed (C. C. A. 192 F. 117,

118.
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Against all these reasons and authorities appel-

lant's sole reliance is necessarily upon In re Hurley, 37

F. (2d) 397, which is the only decided case in his

favor.

In that decision, with reference to the amendment

which eliminated the limitation to tools and other per-

sonal property used in manufacture, Judge Adler said

(P- 399)-

"The form in which the statute was in 1864,

which I have quoted, is unambiguous on the point

under discussion. Under the 1864 statute there

is no question that personal property could be

seized only in the building where manufacturing
was done. The words making that clear were
taken out by the amendment of the sec-

tion in 1866. It might be said that these words
were taken out in order to change the meaning
of the section and make the seizure of the personal

property apply to any place where the non-paid

taxed article was found, and not only to the place

v/here it was being manufactured. I am not con-

vinced, however, that that was the reason why
these words were taken out. With these words
in, the meaning of this part of the section was
confusing because as it read it seemed to say that

the articles on which duties are imposed must be
intended to be used in the fraudulent manufac-
ture of raw materials. Of course that was never

intended, and in the very next session of Congress
the section was amended. It is evident that the

amendment was made to clarify that point and
not to change the clear intent which was evident

before the amendment that seizure of personal
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property could be made only where manufacturing"
took place."

The summary and authoritative way in which

Judge Adler thus explained away to his satisfaction,

this self-explanatory amendment which eliminated the

reference to manufacture would be quite convincing

except for the preceding paragraph, which is as fol-

lows :

"I have examined the Record of the House of

Representatives and of the Senate on the dates

wdien the amendment of this section was made in

1866. In the House of Representatives the clerk

read the amendment, and Mr. Morrill moved to

strike out the w^ords taken out at that time and
insert certain other words. There was no discus-

sion, and the amendment was passed. The Senate

agreed to the House amendment without discus-

sion."

In other words, it is very apparent that the judge

had no information whatever as to the intention of

Congress in making the amendment. There is no rea-

son why his imagined explanation of the amendment

should be accepted in preference to the self-evident in-

tention of Congress as disclosed by its action. Here

again we have an example of the use of statutory con-

struction to create rather than to remove doubt.

The Hurley decision relies chiefly upon punctua-

tion, but without reference to the historical develop-

ment of the section in that regard. We have shown



—17—

above that the changes in punctuation were purely for-

tuitous and unauthorized. Great reliance is placed

upon the fact that whereas in both the 1864 and 1866

enactments the section consisted of one sentence with

the first part (relating to tax-unpaid articles) term-

inated by a semi-colon, and the second part (relating

to raw materials) terminated by a comma, the provi-

sion as taken into the Revised Statutes substituted a

period for the semi-colon and a semi-colon for the

comma. We have already shown that the change was

apparently fortuitous and unauthorized.

Punctuation Is No Proper Test.

Any one with legislative experience knows how

purely fortuitous are matters of punctuation. For that

reason punctuation is about the last test appUed in

questions of statutory construction.

"Punctuation is a most fallible standard by
which to interpret a writing; it may be resorted

to, when all other means fail; but the court will

first take the instrument by its four corners, in

order to ascertain its true meaning; if that is ap-

parent, on judicially inspecting the whole, the

punctuation will not be suffered to change it."

Kwing V. Burnett, 36 U. S. 28, 38, 11 Pet. 41,

54, 9 L. Ed. 625; Snow V. Benton, (App. D. C.

1924) 299 Fed. 695, 697.

"The presence or absence of a comma, accord-
ing to the whim of the printer or proof reader, is

so nearly fortuitous that it is a wholly unsafe aid
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to statutory interpretation." Erie R. Co. v. United

States (C. C. A. 6), 240 Fed. 28, 32.

"Punctuation is a minor, and not a controlling,

element in interpretation, and courts will disre-

gard the punctuation of a statute, or re-punctuate

it, if need be, to give effect to what otherwise ap-

pears to be its purpose and true meaning. Ham-
mock V. Loan & Trust Co., 105 U. S. jy, 84, 26

L. Ed. mi; United States v. Lacher, 134 U. S.

624, 628, 10 Sup. Ct. 625, 2)Z L. Ed. 1080; United
States V. Oregon, etc., Railroad, 164 U. S. 526,

541, 17 Sup. Ct. 165, 41 L. Ed. 541 ; Ford v. Delta,

etc. Co., 164 U. S. 662, 674, 17 Sup. Ct. 230, 41 L.

Ed. 590; Stephens v. Cherokee Nation, 174 U. S.

445, 480, 19 Sup. Ct. 722, 43 L. Ed. 1041 ; Suther-

land Statutory Construction, Sec. 232." Van
Devanter, Circuit Judge, in Chicago, M. & St. P.

Ry. Co. V. Voelker (C. C. A. 8), 129 Fed. 522,

527-

See also Barrett v. Van Pelt, 268 U. S. 85;
Forlini v. United States, 12 F. (2d) 631; United

States V. Eight Packages and Casks of Drugs, 5

F. (2d) 971.

"The genesis of this act shows that the original

intention of the Legislature was not to permit the

bringing into court of a railway corporation by
service upon a ticket or freight agent of the com-
pany, except in a county in which such railroad is

located or through which it passed; and, if it is

correct to say that the statute in its present form
does allow such actions to be brought, it is be-

cause, through the process of amendment and
codification a semi-colon has supplanted a comma,
whereby an enlargement of opportunity for serv-

ice is effected beyond the conception of the orig-

inal framers of the law. If we were compelled

to pass upon the question, we would be constrained



—19—

to give considerable effect to the principle an-

nounced in Allen v. Russell, 39 Ohio St. 336,

among other cases, that no radical change of

meaning was intended in revision or amendment,
unless the purpose is clearly manifested by a

change of language; and we should further con-

sider that other 'standard canon of construction

that, unless compelled by specific terms of the act,

an unreasonable meaning should not be given to

it. Against these two considerations, it may well

be said that the slight differences in punctuating

effect between a comma and a semi-colon are neg-

ligible." General Inv. Co. v. Lake Shore & M. S.

Ry. Co., et al, 226 Fed. 976, 977, aff. (C. C. A.

6) 250 Fed. 160. (Italics ours.)

The last case is peculiarly in point. There,

"through the process of amendment and codification a

semi-colon has supplanted a comma"; the only differ-

ence is that in the present case the change was the

purely fortuitous result of codification alone, rather

than "amendment and codification."

Legislative Intent the Trae Test.

But even if the difficulty were based upon gram-

matical interpretation instead of punctuation, the legis-

lative intent and the purpose and policy of the act

would prevail over a strict literal or grammatical con-

struction. Singer Mfg. Co. v. McCollock, 24 Fed. 667;

King V. District of Columbia (App. D. C. 1922), 277

Fed. 562; Piedmont & N. Ry. Co. v. U. S., 30 F. (2d)

421.
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It is clear from the language used that the intent

of Congress was to prevent frauds upon the public rev-

enue. Even so, appellant. contends that it was the pur-

pose to cause such forfeiture only in the case of prop-

erty found "where the contraband goods are being

fabricated or there is a manufactory of some kind."

(Brief, p. 20). Of course there is no reason whatever

for such construction. Appellant apparently means to

contend that the forfeiture is limited to property found

v.'ith raw materials intended for manufacture into tax-

unpaid articles, and does not extend to property found

with the actual tax-unpaid articles themselves. As we

have shown above, such limitation is not reasonable in

view of the 1866 amendment. In addition it is an

unthinkable construction in view of the clear intent to

prevent frauds on the revenue.

Congress by this statute provided for the for-

feiture of tax-unpaid articles, and of raw materials

intended for manufacture into tax-unpaid articles, and

of all personal property found under certain conditions.

Why Congress should have directed the forfeiture of

such indirectly connected property as that found with

the raw materials, without also forfeiting that actually

found with the manufactured product is inexplicable,

especially in view of the words used, and in view of

the 1866 amendment, and in view of the apparent pur-

pose of the statute. Congress clearly intended to pre-

vent frauds on the revenue by tlie forfeiture of prop-
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erty found where such frauds existed. Yet appellant

would limit the forfeiture to property found with raw

materials for manufacture into tax-unpaid articles, and

allow property found with the actual tax-unpaid arti-

cles themselves to escape. In view of the clear intent,

such construction would not be made by the courts even

if the words used were susceptible of real and reason-

able doubt; and they will certainly not arrive at such

construction solely on the flimsy consideration of for-

tuitous changes in punctuation. This would be true,

even if it were not for the further principle referred to

in the next paragraph.

Liberal Oonstriiction Favored.

There can be no doubt that statutes to prevent

frauds on the revenue are construed, not strictly, but

fairly and reasonably with the purpose of carrying out

the intention of Congress. The Coquitlam (C. C. A.

9) yj Fed. 744, 751; United States v. One Chevrolet

Coupe, 9 F. (2d) 85.

The rule was well stated by Mr. Justice Gray in

United States, v. Stowell, 133 U. S. i, 12, as follows:

''By the now settled doctrine of this court, (not-

withstanding the opposing dictum of Mr. Justice

McLean in United States v. Sugar, 7 Pet. 453,
462, 463), statutes to prevent frauds upon the

revenue are considered as enacted for the public

good and to suppress a public wrong, and there-

fore, although they impose penalties or forfeitures.
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strictly in favor of the defendant; but they are

to be fairly and reasonably construed, so as to

carry out the intention of the legislature. Taylor

V. United States, 3 How. 197, 210; Cliquot's

Champagne, 3 Wall. U14, 145; United States v.

Hodson, 10 Wall. 395, 406; Smythe v. Fiske, 23
Wall. 374, 380."

We submit that in view of the reasons hereinbe-

fore stated, and in view of the overwhelming line of

decisions, the judgment here appealed from is clearly

correct and the only one that could logically have been

arrived at. But even if the view contended for by

appellant were equally persuasive, which it is not, it

would properly be rejected under the above rule reject-

ing a strict construction.

Under any theory of interpretation, the forfeiture

was authorized by the statute in question.

Internal Revenue Statute Not Repealed.

Appellant's chief objection to this proceeding is

that the Internal Revenue Statute in question was re-

pealed by the Prohibition Act, and if not repealed,

nevertheless this action is barred since prosecution

against Lewis was commenced under the National Pro-

hibition Act.

In June 192 1, the Supreme Court held that, as

applied to criminal prosecutions, certain sections of the

revenue laws by implication were repealed by the N.
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p. A. United States v. Yuginovich 256 U. S. 450;

United States v. Stafoff 260 U. S. 477. Reference to

the Congressional Record discloses that Mr. Volstead

reported the Willis-Campbell Act and moved its pass-

age on June 2J, 1921, within a week after the Supreme

Court had announced its decision in the Yuginovich

case. By way of introducing his remarks Mr. Volstead

said:

"H< t t- j-j-^g Supreme Court rendered a decision

which materially affects our power under the old

revenue laws. When we passed the National

Prohibition Act we sought to preserve the old rev-

enue laws that had been in force for a great many
years and which we deemed very necessary for the

purpose of taking care of the manufacture and
traffic in intoxicating liquor * * * Section 5 of

the Willis^Campbell Act takes care of the decision

of the Supreme Court to which I have just re-

ferred. It writes into the law what we supposed
* * * was the law at the time the Prohibition Act
was enacted. It provides that the old statutes, ex-

cept so far as they are in conflict with the Nation-
al Prohibition Act, shall remain in force and pro-

vides a method of assessing and collecting the tax-

es imposed under the National Prohibition Act."
(Pages 3095, and 3096 Cong. Record, Vol. 61,

Part 3, June 27, 1921.)

So the Willis-Campbell Act (the title of which ac-

tually is "An Act Supplemental to the N. P. A."),

passed and became a 'law in November, 192 1, following

the Yuginovich decision of June of that year. In the
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Stafoff case (260 U. S. 477, 480) the Supreme Court

said :

"The decision in United States v. Yuginovich must
stand for the law before November 23, 1921. ^' *

But the Supplemental act * ''' puts a new face upon
later dealings. From the time it went into effect

it had the same operation as if * * it had enacted

(the revenue laws referred to therein) in terms ^ *

for offenses committed after the new law, United
States V. Yuginovich cannot be relied upon."

And in United States v. One Ford Coupe 272 U.

S. 321, 332 the Court said:

"That since the Willis-Campbell Act, Congress

has not intended to restrict any remedy thereto-

fore given in aid of the revenue laws is clear."

The Willis-Campbell Act, Section 3, Title 27, U.

S. C, provides:

Sec. 3. Effect on existing legislation. All lavv^s

in regard to the manufacture and taxation of and
traffic in intoxicating liquor, and all penalties for

violations of such laws that were in force on Oc-
tober 28, 1 9 19, shall be and continue in force, as

to both beverage and non-beverage liquor, except

such provisions of such laws as are directly in con-

flict with any provision of this title; but if any
act is a violation of any of such laws and also of

this title, a conviction for such act or offense under
one shall be a bar to prosecution therefor under
tJie other. (Nov. 23, 192 1, c. 134, Sec. 5, 42 Stat.

223.) (Italics ours.)
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It was said in reference to that section in United

States V. 385 Barrels, etc., of Wine, 300 Fed. 565,

566:

"If this clause related to anything more than

two criminal prosecutions, it does not in any event

cover a case where the act prohibited is in the one

case the possession of liquor for beverage pur-

poses, and in the other for the purpose of avoid-

ing the payment of Internal Revenue taxes."

It was held in the latter case that a suit for for-

feiture under the internal revenue law was not barred

by an arrest or prosecution under the prohibition acts.

In his decision herein. Judge Bourquin aptly said:

(Tr. 19-20)

"* * * The claimants argue, however, that this

internal revenue statute is repealed by Sec. 39, T.

27, U. S. C. A., which provides that liquor un-

lawfully possesed and all property designed for

unlawful manufacture shall be destroyed unless

the court orders otherwise, if not by Section 34,

Id., providing for abatement of liquor nuisances.

Various cases are cited to the contention that the

internal revenue statutes are thus imi^liedly re-

pealed by the Prohibition Act. In the beginning

many were inclined to so hold. See U. S. vs.

Herter, 24 Fed. (2d) 112; Id., 30 Fed. (2d) 970.

Congress applied a sharp corrective rap over the

knuckles by the Willis-'Campbell Act. None the

less, again is som.e inclination manifested to avoid

its intent by construction, perhaps calling for new
and more emphatic legislation. The Act last afore-

said provides that despite the Prohibition Act, the
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internal revenue 'laws 'continue in force ''' * * ex-

cept such provisions of such laws as are directly in

conflict with' the Prohibition Act. It is obvious
there is no direct or any conflict between Section

1 185, supra, and Sections 34, 39, supra, of the

Prohibition Act."

We fail to see the application of Richbourg Motor

Co. V. United States, 281 U. S. 528, as an authority for

the appellant herein. It is of course apparent that as

to a car seized in the actual transportation of liquor

the internal revenue statute is superseded by that of

the Prohibition Act. However, in that case the court

said (P. 532):

"By Sec. 5 of the Willis-Campbell Act of No-
vember 23, 1921, c. 134, 42 Stat. 222, 223, all laws
relating" to the manufacture, taxation and traffic

in intoxicating liquors and penalties for their vio-

lation, in force when the National Prohibition Act
was adopted, were continued in force except such

provisions as are 'directly in conflict with any pro-

vision of the National Prohibition Act'."

In the case of United States vs. One Ice Box, 2)7

F. (2d) 120 at 124, the court considered the applica-

tion of "transportation cases" and said:

"These cases all relate to a prosecution for the

illegal transportation of intoxicating liquor under

section 26 of title 2 of the National Prohibition

Act (27 USCA sec. 40). These cases are not in

point. Section 5 of the Willis-Campbell Act (26

USCA sec. 3) refers to criminal prosecutions. The
words used are: 'A conviction for such act or of-
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therefore under the other.' The words 'convic-

tion' and 'prosecution,' as here used, refer to

criminal proceedings. They are peculiarly words
of the criminal law. Plainly the conviction of

Fieza under the National Prohibition Act bars any
other prosecution of a criminal nature against him
under the internal revenue laws. But this pro-

ceeding is civi'l, not criminal. The conviction of
Fieza does not preclude the government from tak-

ing appropriate action of a civil nature under the

internal revenue laws." (Italics ours.)
Libel Action Not Barred.

We thus come to the third and final question,

namely, whether the institution of a criminal action

against the bartender under the prohibition statute con-

stitutes such an election as to bar a civil action in rem

against the property under the Internal Revenue

Statute.

Appellant states, (brief p. 26)

:

"As pointed out in the statement of the case,

Lewis defaulted and a new bond was fixed for his

apprehension. Thus showing unmistakably the

disposition of the government to prosecute him
under the National Prohibition Act."

And relies upon the case of La Franca v. United

States, 2>7 ^- (^d) 269 as authority for the proposi-

tion that, this action is a duplication of the criminal

action, by which the government seeks to subject Lewis

to additional punishment for acts for which he is

being prosecuted under the Prohibition Act. Lewis
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has defaulted so at the outset it would appear doubt-

ful whether the claimant should have the right to raise

this question. However, the La Franca case is not ap-

plicable here, because this action is against the property

zvhicJi has offended.

In discussing- this point in connection with the for-

feiture of personal property under related sections of

the Internal Revenue Laws, the La Franca case was

distinguished in the case of United States v. Various

Items of Personal Property (C. C. A. 2) 40 F. (2d)

422 at page 425, and the court said:

"* * * We do not consider the argument con-

vincing, even if it be assumed that conviction on
the conspiracy charge should be deemed equiva-

lent to conviction under the Prohibition Act in

considering this question. 'Conviction' and 'prose-

cution' are words aptly chosen to refer to crim-

inal proceedings. Even if the words may be ex-

tended to cover a civil proceeding to collect a fine,

as seems to have been held in La Franca v. United

States, J/ F. (2d) 269 (C. C. A. 5/, we do not

tJiink they embrace a libel of forfeiture against

property, where 'it is not so much the ozvner as the

property that offends.' Words of Chief Justice

Taft in Carroll v. United States, 267 U. S. 132,

158, 45 S. Ct. 280, 69 L. Ed. 543, 39 A. L. R.

790. Under the old law, conviction of the owner
for criminal violation of the revenue statutes did

not prevent another proceeding for condemnation
of the forfeited property, nor forfeiture bar con-

viction. Llnited States v. Three Copper Stills, 47
F. 495 (D. C. Ky.) ; United States v. One Machine
for Corking Bottles, 267 F. 501 (D. C. N. D
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Wash.); United States v. Olsen, 57 F. 579 (D.
C. N. D. Cal.) ; Wood v. United States, 204 F. 55
(C. C. A. 4). Such authorities as have come to

our attention indicate that the rule is not different

when the conviction is under the National Prohibi-

tion Act (27 U. S. C. A.). United States v. 385
Barrels of Wine, 300 F. 565 (D. C. S. D. N. Y.)

;

United States v. One Ice Box, supra. See Murphy
v. United States. t,8 F. (2d) 441 (C. C. A. 7)."

(Italics ours.)

Also see United States v. Forty Six Bottles, etc.,

39 F. (2d) 240.

Innocence of Owner Not Material.

Although appellant made no suitable specifica-

tions of error he attempts in his question (b) to raise

the point that claimant and appellant is an innocent

third party. With respect to the guilt or innocence

of the owner there are three possible situations: first,

where the ow^ner leaves his property in the place know-

ing of the violation; second, where he leaves it there

not knowing of the violation; and third, where the.

property is in the place without his know'ledge. In the

present instance either the first or the second situation

obtains, since he testified (R. p. 41) that he had rented

the furniture to Lewis for use i.n the latter's ''soft

drink business," and can therefore not claim to be

ignorant of the fact that his property was there.

The court in the case of United States v. One
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Ice Box, iy F. (2d) 120, 123, with reference to this

point, quoted from United States v. Stowell, 133 U.

S. i:

"In order to give it such effect as will show any

reason for its insertion in the Statute, it must be

construed to intend, at least, that all personal

property which is knowingly and voluntarily per-

mitted by its owner to remain on any part of the

premises, and which is actually used, either in

the unlawful business, or in any other business

openly carried on upon the premises, shall be for-

feited, even if he has no participation in or knowl-

edge of the unlawful acts or intentions of the per-

son carrying on business there; and that persons

who intrust their personal property to the custody

and control of another at his place of business

shall take the risk of its being subject to for-

feiture, if he conducts, or consents to the conduct-

ing of, any business there in violation of the reve-

nue laws, without regard to the question whether

the owner of any particular article of such prop-

erty is proved to have participated in or connived

at any violation of those laws." 133 U. S. i, 10

S. Ct. 244, 246, II L. Ed. 555, 559.
The conclusion is inescapable that all the per-

sona'l property named in the libel is subject to for-

feiture."

That latter statement is in accordance with the line

of authorities. Thus in United States v. Two Hun-

dred and Twenty Patented Machines, 99 F. 559, it

was held that where a cigar manufacturer leased ma-

chinery from a third person who was ignorant of the

internal revenue violation, the latter must be held to
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have acted with the knowledge that the property would

be subject to forfeiture if the business was unlawfully

conducted, and to have taken the risk. It has been

held that the same rule applies to a mortgagee (United

States V. 246>4 Pounds of Tobacco, 103 Fed. 791),

and to the holder of a lien (United States v. One Ford,

21 F. (2d) 628), and that the good faith of the owner

of a car seized under the internal revenue laws does

not bar a forfeiture (Charles Zimmerman Sons Com-

pany v. Ferguson, 16 F, (2d) 604). The only pos-

sible exception is in the case of an owner whose prop-

erty is implicated without his fault actual or impHed.

The best that can be said for appellant is that he was

grossly negligent in allowing his property to be used

or kept in connection with the violations in question.

In conclusion we submit that the meaning of our

statute is clear, that no change was made in it by the

enactment of the prohibition laws, that the forfeiture

and condemnation were proper, and that the judg-

ment should be affirmed.
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